
INVESTIGATIONS

General:


a)   Determining the important facts and preserving them in useful form is the first step in any investigation.  In order to preserve any evidence, the commander must act promptly to determine the facts surrounding an incident.  In determining the type of investigation that will be conducted, the commander should consider the nature, seriousness and complexity of the incident to be investigated.  

When a commander receives information that a member of the command is accused or suspected of committing a criminal offense, he has a range of options.  He can conduct a preliminary investigation in accordance with Rule for Courts-Martial (R.C.M.) 303, or request that law enforcement personnel conduct the investigation.  An R.C.M. 303 investigation may be informal.  The commander should examine the charges and any investigative report or summary of expected evidence.  

An informal investigation is more suited to those instances where the allegations, if proven true, would lead to the imposition of non-judicial punishment (e.g., Art. 15, UCMJ).  If the matter is complex and relates to serious misconduct (triable by General Court- Martial, with an authorized sentence in excess of one year confinement), then a more formal and extensive investigation by law enforcement personnel should be considered.  If the allegations when proven true, would more likely lead to the initiation of administrative separation proceedings, the commander should consider the appointment of an investigating officer under the provisions of Army Regulation 15-6. 

Matters that would more likely lead to the imposition of non-punitive measures may not require an investigation pursuant to AR 15-6.  Following is an excerpt from AR 27-10, which may prove helpful in determining the type investigation warranted under specific circumstances:

Non-judicial punishment is imposed to correct misconduct in violation of the UCMJ.  Such conduct may result from intentional disregard or failure to comply with prescribed standards of military conduct.  Non-punitive measures usually deal with misconduct resulting from simple neglect, forgetfulness, laziness, inattention to instructions, sloppy habits, immaturity, difficulty in adjusting to disciplined military life, and similar deficiencies.  These measures are primarily tools for teaching proper standards of conduct and performance and do not constitute punishment. Included among non-punitive measures are denial of pass or other privileges, counseling, administrative reduction in grade, administrative reprimands and admonitions, extra training (Army Regulation  600–20), bar to reenlistment, and military occupational specialty (MOS) reclassification.  Certain commanders may administratively reduce enlisted personnel for inefficiency and other reasons.  This authority exists apart from any authority to punish misconduct under Article 15.  These two separate and distinct kinds of authority should not be confused.

AR 27-10,  Section 3-3a.

The commander, in deciding which course of action to follow, should consult with the OSJA.  This is especially true when the commander is considering conducting an AR 15-6 Investigation.  Also for consideration of investigating a sensitive issue, or one that has both criminal and command aspects to it (for example, fraternization or homosexual activity).

b.
When to Take Statements.  Statements should be in writing whenever a commander believes administrative or punitive action may result.  Examples include the making of a record of a counseling session that might lead to a bar to reenlistment or separation, or making notes before filing a Serious Incident Report under AR 190-40.  Persons reporting alleged misconduct should be asked to write and sign a statement at the earliest opportunity.

c.
Witness Statements.

(1)  Statements should be recorded on DA Form 2823, Sworn Statement.  A Privacy Act Statement, DA Form 2823-R, for sworn statements should be provided to the person making the statement and a copy should be attached to the completed statement.  However, commanders should not delay the collection of evidence if these forms are not available. 

(2)  Look for witnesses, to include any civilian witnesses, who saw the incident from different perspectives.  Similarly, look for witnesses from different units than the participant(s) if possible.  Be sure to record the names, addresses and telephone numbers, especially daytime telephone numbers, for each witness. For guidance on interviewing suspects, see APPENDIX C of this guide.

d.
Informal Investigations.  Informal investigations under AR 15-6, provide a commander with a useful tool for investigating problems in his unit without the necessity of an adversarial confrontation.  Investigating officers can only be appointed under informal procedures.  All formal proceedings are designated "Boards of Officers."

e.
Formal Investigations.  The procedure to be used by boards of officers is set forth in AR 15-6, Procedures for Investigating Officers and Boards of Officers, which gives detailed guidance on how to conduct a formal investigation.  Formal investigations are utilized where a Soldier has been designated as a respondent. Only General Officers are allowed to appoint a Formal Board of Officers under AR 15-6.

(1)  AR 15-6 is the procedural basis and guide for many hearings, including those for enlisted separations, and boards of inquiry.  However, AR 15-6 is applicable to specific actions only to the extent that it does not conflict with any procedural requirements of a specific regulation.

(2)  Under AR 15-6, the respondent, when designated as such, has a right to receive a copy of unclassified documents in the case file and to examine relevant classified material upon request, to be present with counsel at all open sessions of the hearing, to cross-examine witnesses and call his own witnesses, to testify himself, to object to evidence, and to have the assistance of the government to obtain military witnesses who are reasonably available.  Detailed military counsel must be provided to the respondent, or he may obtain his own civilian attorney at no expense to the government.

(3)  The standard of proof at an administrative proceeding conducted under AR 15-6 is proof by a preponderance of the evidence, i.e., the more likely-than-not standard.  Refer to para 3-9b, AR 15-6.  

f.  Preliminary Inquiry.  When members of the command are accused or suspected of committing an offense under the Uniform Code of Military Justice (UCMJ), the Rules for Courts-Martial provide for the conduct of a Commander's preliminary inquiry.  The RCM 303 inquiry is usually an informal means of examining the charge, investigating the incident or summarizing evidence.  It may be conducted by the commander, members of the command, or law enforcement personnel.  The purpose of the RCM 303 inquiry is to present sufficient information to the commander to enable him/her to determine what course of action to take regarding the matter.
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